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3T /ORDER

Per Shri Duvvuru RL Reddy, Judicial Member :

This appeal is filed by the assessee against the order of
Commissioner of Income Tax (Appeals) [CIT(A)], National Faceless
Appeal Centre (NFACQ), Delhi vide DIN & Order
No.ITBA/NFAC/S/250/2022-23/1048128047(1) dated 21.12.2022 for
the A.Y.2019-20.

2. Brief facts of the case are that the assessee is an individual, filed

his return of income for the A.Y.2019-20 on 31.10.2019, declaring total
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income of Rs.14,31,256/-. The return was processed by the CPC,
Bengaluru and the AO passed the intimation order dated 02.07.2020,
assessing the total income at Rs.25,28,010/- after disallowing the
deduction claimed u/s 36(1)(va) of the Income Tax Act, 1961 (in short

“Act”) 0of Rs.10,96,754/-.

3. Aggrieved, the assessee preferred appeal before the CIT(A) and the
Ld.CIT(A) after considering the submissions of the assessee, dismissed
the appeal of the assessee on the ground that the assessee did not deposit
the employees’ contribution to PF and ESI for any single month within

due date specified in the respective Acts.

4, On being aggrieved, the assessee preferred an appeal before the

Tribunal and raised the following grounds :

1. The order of the learned Commissioner of Income Tax
(Appeals) is contrary to the facts and also the law applicable to
the facts of the case.

2. The learned Commissioner of Income Tax (Appeals) is not
justified in holding that the adjustment of Rs.10,96,754/- made
towards disallowance of delayed remittance of employees’
contribution to PF and ESI is within the scope of intimation u/s
143(1) of the Act.

3. Any other grounds may be urged at the time of hearing.

5. Ground No.1 and 2 are general in nature, which does not require

specific adjudication.



LT.A. No.20/Viz/2023,A.Y. 2019-20
Dasari Bujji, Visakhapatnam <I*

5. Ground No.2 is related to admissibility of deduction in respect of
employees’ contribution to PF and ESI. It is the submission of the
assessee that the CPC, vide intimation u/s 143(1) disallowed the
deduction claimed u/s 36(1)(va) of the Act of Rs.10,96,754/-. He further
contended that the CPC is not justified in disallowing the employees
share of contribution of PF and ESI on account of late payment, even
though the same were paid before the due date of filing the return of
income u/s 139(1). He further contended that the Ld.CIT(A) ought to
have considered that the amendments made by Finance Act, 2021 to
section 36(1)(va) and section 43B are applicable w.e.f. 01.04.2021
i.,e.A.Y.2022-23 and do not apply for the year under consideration. He
further contended that the assessee is not covered under any clauses of
section 143(1) of the Act, mentioned therein. The assessee pleaded to set
aside the disallowance made by the CPC as well as the order passed by

the Ld.CIT(A) and allow the appeal of the assessee.

6. On the other hand, the Ld.DR submitted that now the law has been
settled by the Hon’ble Supreme Court in the case of Checkmate Services
Pvt. Ltd. in Civil Appeal No0.2833 of 2016, order dated 12.10.2022,
wherein, it was held that the issue with regard to remittances of belated

payments under PF and ESI within the due date of respective Acts are not
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allowable deduction u/s 36, even though, it was remitted before filing the
return of income u/s 139(1) of the Act. So far as section 143(1) is
concerned, the Ld.DR categorically mentioned that the CPC is empowered
to disallow the same, as it is covered in clauses mentioned in section
143(1)(a)(ii), wherein, it is mentioned that an incorrect claim is also one
of the reasons for disallowance. The Ld.DR relied on the decision of
Hon’ble Supreme Court in the case of Checkmate Services Pvt. Ltd. Vs. CIT
mentioned supra and pleaded to confirm the order passed by the

Ld.CIT(A) and dismiss the appeal of the assessee.

7. We have heard both the parties and perused the material available
on record. At the outset, as rightly pointed out by the Ld.DR, the issue
with regard to late remittance of the contribution under PF and ESI is
settled by the Hon’ble Supreme Court in the case of Checkmate Services
Pvt. Ltd. mentioned supra. Now, the only contention of the Ld.AR is that
the CPC has no power to make any adjustment u/s 143(1) intimation and
it is applicable w.e.f. 01.04.2021. The Ld.AR further contended that the
assessee never claimed any incorrect claim or there is no audit objection
etc. which is mentioned u/s 143(1) of the Act. For the sake of clarity and

convenience, we extract section 143(1) of the Act as under:
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Assessment.

143. (1) Where a return has been made under section 139, or in response to a
notice under sub-section (1) of section 142, such return shall be processed in the
following manner, namely:—

(a) the total income or loss shall be computed after making the following
adjustments, namely:—

(i) any arithmetical error in the return;

(ii) an incorrect claim, if such incorrect claim is apparent from any information
in the return;

(iii) disallowance of loss claimed, if return of the previous year for which set off
of loss is claimed was furnished beyond the due date specified under sub-
section (1) of section 139;

(iv) disallowance of expenditure %[or increase in income] indicated in the audit
report but not taken into account in computing the total income in the
return;

(v) disallowance of deduction claimed under ¢[section 10AA or under any of
the provisions of Chapter VI-A under the heading "C.—Deductions in
respect of certain incomes”, if] the return is furnished beyond the due date
specified under sub-section (1) of section 139; or

(vi) addition of income appearing in Form 26AS or Form 16A or Form 16 which
has not been included in computing the total income in the return:

Provided that no such adjustments shall be made unless an intimation is given to
the assessee of such adjustments either in writing or in electronic mode:

Provided further that the response received from the assessee, if any, shall be
considered before making any adjustment, and in a case where no response is
received within thirty days of the issue of such intimation, such adjustments shall
be made:

Provided also that no adjustment shall be made under sub-clause (vi) in relation
to a return furnished for the assessment year commencing on or after the 1st day
of April, 2018;

(b) the tax, interest and fee, if any, shall be computed on the basis of the total
income computed under clause (a);

(c) the sum payable by, or the amount of refund due to, the assessee shall be
determined after adjustment of the tax, interest and fee, if any, computed under
clause (b) by any tax deducted at source, any tax collected at source, any advance
tax paid, any relief allowable under section 89, any relief allowable under an
agreement under section 90 or section 904, or any relief allowable under section
91, any rebate allowable under Part A of Chapter VIII, any tax paid on self-
assessment and any amount paid otherwise by way of tax, interest or fee;

(d) an intimation shall be prepared or generated and sent to the assessee
specifying the sum determined to be payable by, or the amount of refund due to,
the assessee under clause (c); and
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(e) the amount of refund due to the assessee in pursuance of the determination
under clause (c) shall be granted to the assessee:

Provided that an intimation shall also be sent to the assessee in a case where the
loss declared in the return by the assessee is adjusted but no tax, interest or fee is
payable by, or no refund is due to, him:

Provided further that no intimation under this sub-section shall be sent after the
expiry of Z8[nine months] from the end of the financial year in which the return is
made.

Explanation.—For the purposes of this sub-section,—

(a) "an incorrect claim apparent from any information in the return” shall
mean a claim, on the basis of an entry, in the return,—

(i) of an item, which is inconsistent with another entry of the same or some
other item in such return;

(ii) in respect of which the information required to be furnished under this Act
to substantiate such entry has not been so furnished; or

(iii) in respect of a deduction, where such deduction exceeds specified statutory
limit which may have been expressed as monetary amount or percentage or
ratio or fraction;

(b) the acknowledgement of the return shall be deemed to be the intimation in a case
where no sum is payable by, or refundable to, the assessee under clause (c), and
where no adjustment has been made under clause (a).

Now the question arises in view of the provisions of section
143(1)(a) of the Act, while processing the return of income filed by the
assessee, the total income or loss shall be computed after making the
following adjustments as described u/s 143(1)(a)(ii) of the Act i.e. an
incorrect claim, if such claim is apparent from any information in the
return or not. The Memorandum of Finance Bill, 2008 as well as Finance
Bill, 2016 explaining the provisions of section 143(1)(a)(ii) of the Act will

explain the situation, which is reproduced as under :
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“Memorandum to Finance Bill, 2008

Correction of arithmetical mistakes and adjustment of incorrect claim under
section 143(1) through Centralised Processing of Returns. Generally, tax
administrations across countries adopt a two-stage procedure of assessment
as part of risk management strategy. In the first stage, all tax returns are
processed to correct arithmetical mistakes, internal inconsistency, tax
calculation and verification of tax payment. At this stage, no verification of
the income is undertaken. in the second stage, a certain percentage of the tax
returns are selected for scrutiny/audit on the basis of the probability of
detecting tax evasion. At this stage, the tax administration is concerned with
the verification of the income. In India, the scheme of summary assessment
being in force since the | day of June, 1999 does not contain any provision
allowing for prima facie adjustment. The scope of the present scheme is
limited only to checking as to whether taxes have been correctly paid on the
income returned. Under the existing provisions of section 143(1), there is no
provision for correcting arithmetical mistakes ol internal inconsistencies. This
leads to avoidable revenue loss. With an objective to reduce such revenue loss,
it is proposed to amend section 143(1) of the Income-tax Act. It is proposed to
provide that the total income of an assessee shall be computed under section
143(1) after making the following adjustments to the total income in the
return :

(a) any arithmetical error in the return; or

b) an incorrect claim, if such incorrect claim is apparent from any
information in the return. Further it is proposed to clarify the meaning of the
term "an incorrect claim apparent from any information in the return”.

This term shall mean such claim on the basis of an entry, in the return,-

(a) of an item, which is inconsistent with another entry of the same or some
other item in such return;

(b) in respect of which, information required to be Furnished to substantiate
such entry, has not been famished under this Act; or

(c) in respect of a deduction, where such deduction exceeds specified
statutory limit which may have been expressed as monetary amount or
percentage or ratio or fraction.

Further, these adjustments will be made only in the course of computerized
processing without any human interface. In other words, the software will be
designed to detect arithmetical inaccuracies and internal inconsistencies and
make appropriate adjustments in the computation of the total income,
(emphasis supplied). For this purpose the Department is in the process of
establishing a system for Centralized Processing of Returns. To facilitate this. it is
also proposed that-
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(a) the Board may formulate a scheme with a view to expeditiously determine
the tax payable by, or refund due to, the assessee,

(b)  the Central Government may issue a notification in the Official Gazette,
directing that any of the provisions of this Act relating to processing of returns
shall not apply or shall apply with such restrictions, modifications and
adaptations as may be specified in the notification. However, such direction
shall not be issued after 31st March 2009;

(c) every notification shall be laid before each House of Parliament as soon as
such notification is issued. Along with the notification, the scheme referred above
is also required to be laid before each House of Parliament. Similar amendment
has also been proposed in section 1 ISWE of the Income-tax Act, relating to fringe
benefits.

These amendments will take effect from 1st April, 2008.

Memorandum to Finance Bill 2016

Legislative framework to enable and expand the scope of electronic processing of
information

In order to expeditiously remove the mismatch between the return and the
information available with the Department, it is proposed to expand the scope of
adjustments (emphasis supplied) that can be made at the time of Processing
of returns under sub-section (1) of section 143. It is proposed that such
adjustments can be made based on the data available with the Department in
the form of audit report filed by the assessee, returns of earlier years of the
assessee, 26AS statement, Form 16, and Form 16A. (emphasis supplied)
However, before making any such adjustments, in the interest of natural
justice, an intimation shall be given to the assessee either in writing or
through electronic mode requiring him to respond to such adjustments. The
response received, if any, will be duly considered before making any
adjustment. However, if no response is received within thirty days of issue of
such intimation, the processing shall be carried out incorporating the
adjustments.

These amendments will take effect from the 1st day of June, 2016”

From the above Memorandum of Finance Bill, 2008 & 2016
explaining the provisions of section 143(1)(a)(ii) specifies the incorrect

claim, particularly if such incorrect claim is apparent from any information
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in the return of income and that can be any information as such the audit
report or some other information as provided by assessee in the return of
income. In this context, it is pertinent to mention that earlier position is
only prima-facie arithmetic adjustments can be made, but in view of the
amended provisions by the Finance Act, 2008, w.e.f. 01.04.2008, the
amended provisions empowers adjustments to be made inter alia on the
basis of remarks indicated in the return of income or incorrect claim
apparent from any information in the return of income. Post amendment
w.e.f. 01.04.2008, the scope of adjustment u/s 143(1) of the Act has
widened and enlarged. It provides that total income shall be computed
after making adjustments inter-alia on account of incorrect claim, if such
incorrect claim is apparent from any information in the return of income.
In the case on hand before me, the adjustments u/s 143(1)(a) has been
made on the basis of information contained in the tax audit report with
respect to the belated payments of employees contribution of EPF and ESI
paid beyond the due dates prescribed under the respective Act and these
funds are referred in section 36(1)(va) of the Act. The information gives
the details of due date of payment, actual date of payment to the
concerned authorities and these payments have been made beyond

the due dates specified in the respective Acts i.e. Provident Fund Act
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& ESI Act, which attracts the provisions of section 36(1)(va) r.w.s.
2(24)(x) of the Act, leading to disallowance of this sum to the extent
not paid on or before the due date stipulated in the respective PF and
ESI Act. The above view has been taken by the coordinate bench of ITAT,
Chennai in the case of Sree Gokulam Chit and Finance Co.P.Ltd. Vs. DCIT,
Chennai vide L.T.A.No.765/CHNY/2022 dated 21.12.2022 and also the
ratio laid down by the Hon’ble Madras High Court in the case of AA520
Veerappampalayam Primary Agricultural Cooperative Credit Society Ltd.
Vs. Deputy Commissioner of Income Tax [2022] 138 taxmann.com 571
(Madras) , wherein, it was categorically held that if there is any incorrect
claim made in the return, the disallowance made by the CPC is valid.
Therefore, [ am of the view that the decisions relied on by the Ld.AR has no
application, in view of the decision of Hon’ble High Court of Madras. The

Hon’ble High Court of Madras held that

“The scope of an ‘intimation’ under section 143(1)(a) of the Act, extends
to the making of adjustments based upon errors apparent from the return
of income and patent from the record. Thus to say that the scope of
‘incorrect claim’ should be circumscribed and restricted by the
Explanation which employees the term ‘entry’ would, in my view, not be
correct and the provision must be given full and unfettered play. The
explanation cannot curtail or restrict the main thrust or scope of the
provision and due weightage as well as meaning has to be attributed to
the purpose of section 143(1)(a) of the Act.”

Therefore, in view of the decision of Hon’ble High Court of Madras,

[ am of the firm view that the adjustments made by CPC u/s 143(1) are
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valid and disallowance made by way of adjustment by CPC has been
rightly upheld by the Ld.CIT(A). Hence, I do not find any infirmity in the

order of the Ld.CIT(A) and dismiss the appeal of the assessee.

8. In the result, appeal of the assessee is dismissed.

Order pronounced in the open court on 14t March, 2023.

Sd/-
(3% R.TA ¥F)
(DUVVURU RL REDDY)
TRA® J&xd/JUDICIAL MEMBER
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